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To the Hon.H.S.&.Morrison, Judge of the Circuit Court of Lee County: 

The demirrer and answer of the Louisville and Nashville Railroad 
Company, a corporation doing, business under and by virtue of the laws 
of Virginia, to a bill exhibited against it in this Honorable Court bv 
F.3.Cox and Mary Cox, his wife. 

Respondent says that the complainant’s bill is not suffictent in 
daw to call upon it to! answer in this Honorable Court, but that there 
is good cause of demurrer thereto, and it demirrs accordingly, and pray 
judgement &c. 

And not waiving said demurrer but relying and insisting thereon, should 
other and further answer be required of it, answerange it Says, Chat at 
is true that on the third day of October 1689, said Complainants made, 
executed and delivered to this Respondent a deed of conveyance for a 
strip of land for right of way, through the lands of the female Complan 
ant situated on Dry branck in Lee County Va. Said deed shows the amount 
of land conveyed and the leneth of the line of railroad through said 
tract of land, and the conditions and con@iderations for making the same 

It is further true that one of the considerations of said deed 
was that said Company should erect and mainain in good order necessa— 
ry, suitable and convenient crossings and cattle euards over said road, 
and it was further stipulated in said deed that the road was not to be 
so constructed as to obstuct the channell of Drv branch so as to cnuse 
the said branch to flow over the lands of said complainants. 

Respondent supposes that said tract of land belones to the female 
Complainant, but as to whether-said land is subject to the use and en-— 
joyment of the male Complainant, respondent is not advised, it is true 
that he is her husband and has by her issne born alive, and is therefoe 
6ntitled to a contingent right of curtesy in. said tract of land. 


Respondent emphatically denies the allepation, that it has not made 


Ras § i " 
suitable, convenient, necessary crossings over its track where it passes 


through the tract of land owned by said complainant. But on the contra 
ry, respondent avers that it has made for the use of said Complainants 
at the most suitable and convenient point on its read where it passes 
through said tract of land, A Neo008 andcsugficient ‘crossing, that it i 
has and is maintaining the same in good order and repair. Respondent 


will now show vour Honor that the land of Complainants,on each side of 
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respondent’s right of way, is very steep and rough and that that there 

is but one point at which a crossing could be put in that would be ei- 

ther convenient or necessary to Complainants, and at this point respon-— 
dent lone since erected and put in said crossing. 

It is true that no cattle guards have been erected by respondent exe 
over its track where it runs throtgh Complainants’ land, and respondent 
denies that any are necessary, because said Complainants have no part 
of the lands threugh which said railroad runs, enclosed, the County rea 
road lies between said railroad and any enclosure of the plaintiffs. 

Complainants, if they wanted cattle guards, have not pursued the le@ 
pal and proper course, the laws of Virginia prescribe a very plain and 
at the same time a very efficaciotts course to be pursued by a land owne 
desiring cattle guards erected upon his lands,this course has not been 
pursued by said Complainants, and respondent is advised that the provis 
ion of said deed, reauirine respondent to erect suitable and necessary 
cattle puards does not do away with the reqirements of the statute to 
determine their necessity, in other words, that the provision in said 
deed with reference to crossings and cattle guards, is exactly in acco 
with the statute and confers no ereater or superior rights and no other 
remidies, than is conferred by the law itself. 

Respondent denies, that, in the construction of its road, it filled 
up and obstructed the channel of Dry branch so that the water therefrom 
flows out of its natural channel over and wpon the lands of the com-— 
plainants, thereby destroying the crops, grain, grass, and herbage of 
the complainants: and it further denies that the said branch has been 
sO Obstructed by it,in the construction of its road,as to cause any 
washine away of the lands of the complainants either in times of fresh— 
ets or at any other time, wnd respondent avers that if any rock or de— 
bris of any kind was thrown into said branch by the contractors during 
construction, that they were removed lone before this suit w1s institu— 
ted. But if said channel of Dry branch was in any way filled up or in 
any way obstructed by the construction of said railway, then respondent 
says that full compensation has been made for the same and for all in- 


jury that has or can result therefrom, for respondent says that the com 


plainant, Marv §.Cox, heretofore, to-wit,at the first October Rules, 1892, 





filed her declaration in case against this respondent alleging among 


other things, that this respondent had ditched, filled up, and turned 


out of its natural channel the said Dry pranch so that in times of 


freshets it flowed over, in, and upon sxid land,close, and tenement, 


thereby causing the same to overflow, cut channels, and wash away the 
plaintiff’s land. Upon this declaration the plaintiff took issue and 
went to trial, and at the March term, 1893, judgement was rendered for 
said plaintiff, Mary E. Cox: Tor $230.00. So respondent avers tha 
all damages resulting from the filling up or in any way Cu eWEnCU ine the 
said Drv branch has been heretofore adjudicated and fully compensated 
py said judgement. And respondent fugther avers that the County road 
ig located and constructed between said Dry branch and the land which wo 
complainants claim is peing washed away and injured by said Dry branch, 
respondent further avers that cemphainantsilands are no more subject 
to injury from freshets in Dry branch now than they were pefore the 
railroad was constructed. 

Respondent is informed that a small portion of complainant’s land 
lies on the South side of the railroad: that wpon this land there is 
some timber and firewood: and that a crossing is necessary to enable 
the complainants to geu the same over said railroad to their dwelling 
house which is on the Morth side thereof. This crossing has been put 
in by respondent. 

Respondent denies tht the overflow of Dry branch when the waters 


Cauwds> 


are flush washes away any more of complainants’ ,now than, it) dade betiore 


said railroad ws constructed. Tt may be true that said branch when 


the waters are flush and out of bank washes away small portions of com— 
plainants land, for which the railroad is in no wise r sponsible, pecdtie 
the same thine occurred before said road was constructed, And respondent 
is advised that there is 2 point one hundred yards further up the pranths 
than where it approaches respondent’s embankment, where said branch will 
run over its bank and on LO complainant’s land with a much smaller rise 
in the water than will be required to overflow. said pranch where it 

runs alone the embankment of said railroad, 


Respondent says that it is true that the female complainant here- 


tofore instituted her suit on the law side of this Honorable Court, 


claimine damages on account Of the filling up and turning out ope atrige ts) 
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natural channel the said Dry branch so that in times of freshets it 
flowed over in and upon said land causing the same to wash away &OG 4 
for which they recovered not “the meagre sum of %$250.007 but the extraz 
agant sum of $230.00. And respondent avers that said sum is a fuil ‘sat 
isfaction of all injuries resulting to complainants land by reason of b 
the construction of said railroad, and it pleads said suit and recovery 
in bar of the same in so far as Dry branch or any overflow from it or 
any injury which has or may hereafter result from the same, is embraced 
in hs svi. 

Respondent denies that it has,since the institution of said suit # 
at law, thrown in wpon and over the complainant’s land large quantities 
of rock and debris. And respondent is at a loss to know why complainant 
should assert that they believe it is the settled purpose of respondent 
to annov harass and injure them by forcing them to continually litigate 
about small damages daily occurring, unless said complainants have-at- 
tributed their own thoughts, desires and purposes Lo respondent. And 
unless the said complainants are actuated in this suit by a plain pir- 
pose, poorly disguised, of annoyance and blackmail, respondent is una- 
ble to account for the institutuion of this suit. 


t 
And here averring that respondent has done everything incumbent 


upon it to be done, and left nothing undone required by said deed, or 


that could be reasonably asked under the laws ofeVireinia, anc bererde- 
nyine every allegation contained in said bill, not herein before denied 


ar admitted it prays to be hence dismissed with its costs. 


{ 
ASM ee& Ober 


fig 





we Been rtyehurtte (é WC 4 


2.3 ZA 
3 Zs 


pal SS ee eas 


if 
We ’ 


af p 
FLA 


VRELLAIF] by 


Ps 





F.B.Cox, Aduxx and wife Plaintires 

Viste In Chancery. 
eGR RCO .; Defendant. 

This cause came on again this day to be Sjjimer heerd upen 


the bill of complainant and exhibit therewith, the demurrer and 


answer of the defendant to said bill, joinder in said demurrer 


and general replication to said answer and was argued by counsel 
| On consideration whereof, the court is of opinion that the com 
plainant’s bill does not show e sufficient cause of action. It 
is ther8fore adjudged, ordered and decreed that said demurrer be 
sustained and the complainant’s bill dismissed; that the de- 
fendant recover its costs, for which execution may issue; and 


that the cause be stricken from the docket. 











F.5.Cox and Wife 

VS In Chancery 
Louisville and Nashville Railroad Co. 

On motion of whe defendant leave is eiven it to file its ab de- 


murrer and and answer in this case and the same are accordingly filed 


and the said Complainants joined in said demumrer and replied general 


to said answer and the cause is continued. 
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West. Johnston & Co., Richmond. 











The Commonwealth of Virginia, 


To the Sheriff of the County of Lee, ee 


WE commanp you, That you summon... Oh, DHA Z os AMALLUTAAL YS 


oes mie 


And have then there this writ. SEAL A.B. a Clerk of our said Court, at the court-house, 


ne DLA iam day of £2. LBliaasder Atte 189 , , and in the rr ger. an year of 


the Commonwealth. Le. Me 
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The Commonyweath ef Vinginia, 
To The Sheriff of Lee County Greeting: 


flee Vn a ee Larhafes (a 
dhe 


toad the (AZ 





























ele at the Crerk’s es of the Cireuit Court of Lee County, at the Court House, on the first Monday in. ese 
YES Ab. BALA... Baz being rule day to answ- 


a billin Changsry exhibited in our said Court against 








ay Litt 2 
And have then and oa this ss el Ce Clerk ofsaid Court at the Courthouse. 


This.. NH oa sday of Cid 18. Zin the GPosear of the Commonwealth. 


ACY LORE cadissassiasi antes Oe eae ean eed Cd dae ca acre sooo Clerk, 
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